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City of Healdsburg is not clearly irreconcilable with
Davis. Davis holds that an opinion that concurs in the
judgment that is “the logical subset of other, broader
opinions” is the “narrowest grounds” and controlling under
Marks. See Davis, 825 F.3d at 1024, 1028. Contrary to
Robertson’s argument, Davis did not forbid consideration of
dissents while engaging in the Marks analysis. See Davis,
825 F.3d at 1025. Consequently, so long as the opinion that
i1s a “logical subset” is an opinion that concurred in the
judgment, the “broader opinion” of which it is a subset can
be a dissent.

The overarching issue in Rapanos was whether the
breadth of the Corps’ regulations was permissible. The
narrowest holding was the one that restrained the Corps’
authority the least. See Rapanos, 547 U.S. at 810 n.14
(Stevens, J., dissenting) (“I assume that Justice Kennedy’s
approach will be controlling in most cases because it treats
more of the Nation’s waters as within the Corps’ jurisdiction
...7); Robison, 505 F.3d at 1221 (“The issue becomes
whether the definition of ‘navigable waters’ in the plurality
or concurring opinions in Rapanos was less far-reaching
(i.e., less-restrictive of CWA jurisdiction).”); Gerke,
464 F.3d at 724-25 (concluding Justice Kennedy’s “test is
narrower (so far as reining in federal authority is concerned)
than the plurality’s in most cases”). The opinion restricting
federal agency discretion the least was Justice Stevens’s
dissent, which would have provided for the broadest federal
jurisdiction of all, and which stated explicitly that it would
be satisfied and uphold the Corps’ jurisdiction whenever
either the plurality’s or Justice Kennedy’s test was met. See
Rapanos, 547 U.S. at 810 (Stevens, J., dissenting).

But under the standard announced in Marks, when we
interpret Rapanos we are to find our standard in the
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narrowest opinion joining in the judgment. So the dissent
that did not support the judgment is out for this purpose. We
have a contest then between the plurality opinion of Justice
Scalia and the concurring opinion of Justice Kennedy, both
of which supported the majority judgment. Both the
plurality and Justice Kennedy’s opinions can be viewed as
subsets of Justice Stevens’s dissent because both narrow the
scope of federal jurisdiction. Justice Kennedy’s
concurrence, however, is narrower than the plurality opinion
because it restricts federal authority less. See Rapanos,
547 U.S. at 810 n.14 (Stevens, J., dissenting).

Although it does not go through this subset analysis
explicitly, Gerke does recognize that Justice Kennedy’s
concurrence fits within the dissent, and that it narrows
federal authority less than the plurality’s decision. See
Gerke, 464 F.3d at 724-25 (explaining that “[t]he four
dissenting Justices took a much broader view of federal
authority” than either Justice Kennedy or the plurality, and
that Justice Kennedy’s grounds were narrower because the
plurality criticized Justice Kennedy’s expansive reading, and
Justice Kennedy rejected the two limitations the plurality
would have imposed on federal authority). Its reasoning—
how it gets to the “narrowest” opinion—is not completely
undercut by Davis. See Rodriguez, 728 F.3d at 980.
Gerke—and City of Healdsburg, which adopted and relied
upon Gerke’s reasoning—are not “clearly irreconcilable”
with Davis. City of Healdsburg remains valid and binding
precedent. Here, jurisdiction was determined to exist under
the “significant nexus” test set forth in Justice Kennedy’s
concurrence in Rapanos. We hold that there was no error in
this.
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v

Robertson next argues that the statutory term “waters of
the United States” is “too vague to be enforced in the due
process sense,” because Robertson could not have had “fair
warning” of the meaning of that term. He asserts that he did
not have fair warning because, i light of Davis, City of
Healdsburg 1s no longer good law.

Robertson had fair warning that his conduct was
criminal. The Government violates the Fifth Amendment’s
guarantee of due process if it “take[s] away someone’s life,
liberty, or property under a criminal law so vague that it fails
to give ordinary people fair notice of the conduct it punishes,
or so standardless that it invites arbitrary enforcement.”
Johnsonv. United States, 135 S. Ct. 2551, 2556 (2015). The
underlying “principle is that no man shall be held criminally
responsible for conduct which he could not reasonably
understand to be proscribed.” United States v. Lanier,
520 U.S. 259, 265 (1997).

The “touchstone” of whether a statute is
unconstitutionally vague, on the one hand, or the defendant
instead had fair notice, on the other hand, “is whether the
statute, either standing alone or as construed, made it
reasonably clear at the relevant time that the defendant’s
conduct was criminal.” Jd. at 267. So long as prior to the
defendant’s offense there were decisions which gave
“reasonable warning that the law [will] be applied in a
certain way,” the defendant had fair warning that his conduct
was criminal. See Gollehon v. Mahoney, 626 F.3d 1019,
1024 (9th Cir. 2010).

Robertson does not challenge the general validity of the

criminal provisions of the CWA. His argument relies
primarily on the effect of Davis on City of Healdsburg. As
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explained above, Davis does not undermine the continuing
validity of City of Healdsburg for purposes of jurisdiction.
As for the notice issue, the conduct at issue in this case took
place between October 2013 and October 2014, well after
this court had issued City of Healdsburg and had held that
Justice Kennedy’s test controlled CWA jurisdiction, and
well before this court’s decision in Davis. See Davis,
825 F.3d 1014 (published June 13, 2016); City of
Healdsburg, 496 F.3d at 995 (case published in 2007).
Robertson was on notice from City of Healdsburg at the time
of his excavation activities that wetlands and non-navigable
tributaries are subject to CWA jurisdiction “if the wetlands,
either alone or in combination with similarly situated lands
in the region, significantly affect the chemical, physical, and
biological integrity of other covered waters more readily
understood as ‘navigable.”” Rapanos, 547 U.S. at 780. The
jury was instructed in these terms, and convicted Robertson,
holding that the elements of his crime where shown beyond
a reasonable doubt. Davis—which was not decided until
2016, long after Robertson’s conduct forming the basis for
his convictions—does not affect whether Robertson had fair
notice at the time of his excavation activities.?

A%

Robertson next argues that the district court should have
granted his Federal Rule of Criminal Procedure 29(c) motion
to acquit after the jury deadlocked at his first trial. This
circuit has not explicitly addressed whether a defendant has

2 Also, Robertsonwas warned by an EPA agent that he likely needed
a permit to authorize his excavations. According to the agent, Robertson
was warned that “if he did not have a permit, then he very likely needed
a permit.”
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a viable sufficiency of the evidence challenge to his first
trial, when his second trial ended in conviction.

If Robertson had prevailed on his sufficiency challenge
at the first trial, any subsequent attempt to try him would
have been barred on double jeopardy grounds. But such a
claim 1s foreclosed because the Supreme Court in
Richardson v. United States held that even where the
Government has presented inadequate evidence at the first
trial and the jury deadlocks, if the trial judge rejects the
defendants’ insufficiency arguments, double jeopardy
protections do not bar a second trial. 468 U.S. 317, 326
(1984) (“Regardless of the sufficiency of the evidence at
petitioner’s first trial, he has no valid double jeopardy claim
to prevent his retrial.”).

Several other circuits have held that by necessary
extension Richardson also forecloses any challenge to the
sufficiency of evidence at a prior trial after a conviction at a
later trial. See United States v. Achobe, 560 F 3d 259, 265—
68 (5th Cir. 2008); United States v. Julien, 318 F.3d 316, 321
(1st Cir. 2003); United States v. Willis, 102 F.3d 1078, 1081
(10th Cir. 1996); United States v. Coleman, 862 F.2d 455,
460 (3d Cir. 1988).3 We believe that these decisions are
correct, and we now join them.

3 In United States v. Recio, we held that Richardson did not bar us
from considering whether defendants “may be prosecuted at a third trial
if the Government presented insufficient evidence at the first.” 371 F.3d
1093, 1104 (9th Cir. 2004). We explained that “[t]he procedural posture
of this case allows us to consider this question because the third trial has
not yet begun.” Id. at 1104-05. We specifically declined to address the
question of whether defendants “could also use their first-trial
insufficiencyargumentto challenge their second trial on double jeopardy
grounds.” Id. at 1105n.9.
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Richardson makes clear that the Double Jeopardy Clause
1s not implicated simply because the Government presented
msufficient evidence at a previous trial, and absent double
jeopardy protections, a finding that insufficient evidence was
offered at the first trial would have no impact on the validity
ofthe second trial. We hold that a criminal defendant cannot
challenge the sufficiency of the evidence presented at a
previous trial following a conviction at a subsequent trial.

VI

Robertson argues that there are three reasons why the
district court erred in allowing Todd Tillinger, the Montana
State Program Manager for the Corps and Supervisory Civil
Engineer, to testify as an expert witness. First, Robertson
asserts that because the law on what constitutes a “water of
the United States” subject to CWA jurisdiction is unclear,
“the subject matter of [Tillinger’s] testimony was not
suitable for expert witness consideration.”  Second,
Tillinger’s testimony was based on “guidance documents,”
which do not have the force of law. Finally, Robertson
argues that the district court should have rejected Tillinger
as an expert witness “because his jurisdictional
determination relied heavily on what is termed an ordinary
high water mark,” which Justice Kennedy rejected as the
determinative measure of whether a water is subject to the
CWA.

Robertson’s arguments are not persuasive. First, it is the
district court—not an expert witness—that instructs the jury
on what the law is. See U.S. v. Weitzsenhoff, 35 F.3d 1275,
1287 (9th Cir. 1993). Here, the court gave the jury clear
mstructions on both the elements of a CWA violation, and
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the meaning of the term “waters of the United States.” 4 As
discussed above, the law itself is not unclear.?

Robertson’s second argument is both belied by the
record and beside the point. The expert disclosure statement
that Robertson relies upon for his argument states that
Tillinger “has substantial training and experience in the
identification and classification of streams and wetlands to
determine if they are considered ‘waters of the United
States’ subject to federal regulation under the Clean Water
Act ("CWA”’); implementing regulations; standards set forth
in the United States Supreme Court’s opinion in Rapanos v.
United States, 547 U.S. 715 (2006); and the following
EPA/Army Corps of Engineers post-Rapanos guidance

4 Jury Instruction 14 provided: “In order for you to find the
defendant guilty of the crimes contained in Counts I or III, the
government must prove each of the following elements beyond a
reasonable doubt . . . 3. That the discharge was to a “water of the United
States.”” Jury Instruction 22 provided: “The term ‘waters of the United
States’ includes traditional navigable waters and tributaries and/or
adjacent wetlands that have a significant nexus to traditional navigable
waters. A ftributary or adjacent wetland has a significant nexus to
traditional navigable waters if it (either alone or in combination with
similarly situated water bodies in the region) significantly affects the
chemical, physical, or biological integrity of traditional navigable
waters.” These instructions follow the standard set out in Justice
Kennedy’s concurrence, and that we adopted as controlling in City of
Healdsburg. See Rapanos, 547 U.S. at 780; Cifty of Healdsburg,
496 F.3d at 999-1000.

5 Robertson does not assert that Tillinger improperly testified on the
ultimate issue of law. His argument appears to be that the law is unclear,
and it was improper for any expert to testify about “waters of the United
States.”
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documents Tillinger based his evaluation on
regulations, Rapanos, and guidance documents.

It does not matter which sources of authority (binding
regulations or enforcement guidelines that lack the force of
law) Tillinger used in evaluating waters and wetlands
because it is the jury, using the instructions provided by the
judge, that ultimately determines whether the creek and
wetland at issue were “waters of the United States.” See
United States v. Phillips, 367 F.3d 846, 855 n.25 (9th Cir.
2004) (explaining that “whether the water is navigable [i.e.,
1s subject to CWA jurisdiction] is part of one element of a
CWA violation,” which the Government can be required to
prove at trial).

Robertson’s third argument is also unpersuasive. At the
first trial, Tillinger testified that in determining whether the
channel had a continuous or relatively permanent flow he
looked for a high water mark.® Although Justice Kennedy
stated in Rapanos that the presence of an ordinary high water
mark on a tributary could not be “the determinative
measure” of whether a wetland adjacent to that tributary is
covered by the CWA, he did not forbid the consideration of
an ordinary high water mark. See Rapanos, 547 U.S. at 781.
That Tillinger discussed using a high water mark in his
evaluation of whether the channel next to the wetland was a
tributary does not render his testimony improper.
Regardless, it was the jury (not Tillinger) that—using the
court’s instructions that did not mention the ordinary high

¢ Robertson does not provide a citation for his assertion that
Tillinger’s jurisdictional determination relied on the ordinary high water
mark. The Government cites to Tillinger’s testimony from the first trial.
The parties do not direct us to any specific testimony from the second
trial where Tillinger allegedly relies on the ordinary high water mark.
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water mark—made the final determination that the creek and
wetlands at issue were “waters of the United States.” We
reject Robertson’s challenges to Tillinger’s testimony
because there was no abuse of discretion in allowing it.

VII

Robertson next argues that the district court erred in
excluding two documents: the U.S. Army Corps of
Engineers Jurisdictional Determination Form Instruction
Guidebook and the Crystal Mine Study. He asserts that the
district court should have admitted the Manual because it
would have permitted Robertson to show that the Corps
“was making its jurisdictional determination on a factor
expressly forbidden by Justice Kennedy under his
substantial nexus test.” He argues that the district court
should have admitted the Crystal Mine Study because it
showed “that the water quality of the Cataract drainage is
very poor due to the extensive mining activity,” and the
Study “could have supported his argument of insubstantial
connection between the wetlands and the Jefferson river.”

The district court did not abuse its discretion in
excluding either the Guidance Manual or the Crystal Mine
Study. The district court is given “wide latitude” to
determine “the admissibility of evidence because [the trial
judge] is in the best position to assess the impact and effect
of evidence based upon what [the judge] perceives from the
live proceedings of a trial.” Layfon, 767 F.2d at 554 (quoting
United States v. Ford, 632 F.2d 1354, 1377 (9th Cir. 1980)).

The district court explained that the Guidebook is used
by the Corps “in its performance of jurisdictional
determinations and, as such, discusses the applicable
regulations and the law.” The court excluded the Guidebook
under Federal Rule of Evidence 403, concluding that “the
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danger of confusing the issues and misleading the jury
substantially outweighed the potential probative value of
admitting the entire Guidebook.” As the district court
properly explained, the court provides the law to the jury.
See, e.g., Weitzsenhoff, 35 F.3d at 1287. The Guidance
Manual explains how and when the Corps will assert CWA
jurisdiction over wetlands and non-navigable tributaries. It
was within the district court’s discretion to conclude that the
Guidance Manual could confuse the jury because the
standards and considerations outlined in the Manual were
not the same as the jury instructions, i.e., the law that the jury
had to follow.” The district court did not abuse its discretion
in excluding the Guidance Manual.

The district court likewise did not abuse its discretion in
excluding the Crystal Mine Study. The district court
concluded that the Study was not relevant and that “the
potential prejudice from its introduction strongly outweighs
any probative value.” It excluded the Study under Federal
Rules of Evidence 401 and 403. The district court acted well
within its discretion. Whether a wetland or non-navigable
water has a significant nexus to a traditionally navigable
water has nothing to do with whether the traditionally
navigable water is healthy. Robertson does not support his
novel argument that a “significant nexus” exists only when
a wetland would be polluting an otherwise clean water, with
any authority. Also, this argument undermines the very
purpose of the CWA, “to restore and maintain the chemical,

7 As explained above, Robertson’s arguments regarding references
to the Ordinary High Water Mark and how the Corps’ determines CWA
jurisdiction are unpersuasive.  The district court provided jury
instructions, and the jury (following those instructions) made the
determination that the discharge was into “waters of the United States.”
How the Corps makes CWA jurisdictional determinations is not
controlling for the purposes of this criminal appeal.
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physical, and biological integrity of the Nation’s waters.”
See 33 U.S.C. § 1251(a) (emphasis added). In light of this
purpose, it would not make sense to conclude that the CWA
protects only clean waters from pollution from their non-
navigable tributaries, because that would disregard the
CWA’s restoration purpose. The district court did not abuse
its discretion by excluding the Crystal Mine Study, which
addressed the existing contamination in the watershed.® We
reject Robertson’s challenges to the district court’s rulings
on the rules of evidence. There was no abuse of discretion.”

AFFIRMED.

8 Robertson properly states that the standard of review for decisions
on the admissibility of evidence is abuse of discretion. However, he also
seems to suggest that the court should review the decisions to determine
whether exclusion of the evidence resulted in constitutional error.
Robertsondoes not presentany substantial argumentas to how exclusion
of either the Guidance Manual or the Crystal Mine Study resulted in
constitutionalerror. Nor could he do so. As explained above, exclusion
of both pieces of evidence was proper. Not only that, but the district
court allowed Robertson to question witnesses using the Guidance
Manual and allowed Robertson to have the witness read relevant portions
of the Manual into the record.

 Robertson argues that if we reverse on Counts I and III, those
counts will no longer be “offenses of conviction,” and “the district
court’s restitution order should be vacated and the issue should be
remanded for reconsideration.” Robertson does not otherwise challenge
the district court’s restitution order. Because we affirm the convictions,
we also affirm the restitution award.
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From: Palich, Christian

Location: Dirksen office — SD-410.
Importance: Normal

Subject: Bill Wehrum Meeting w/ Senate EPW
Start Date/Time: Mon 10/2/2017 7:00:00 PM
End Date/Time: Mon 10/2/2017 8:00:00 PM
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From: Dunham, Sarah

Location: WJC-N 5400

Importance: Normal

Subject: General Discussion of OAR Issues
Start Date/Time: Tue 10/3/2017 8:00:00 PM
End Date/Time: Tue 10/3/2017 9:00:00 PM

To: Dunham, Sarah; Bill Wehrum; Gunasekara, Mandy; Ringel, Aaron; Shimmin, Kaitlyn

Cec: Lewis, Josh; Haman, Patricia;
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From: Ringel, Aaron

Location: EPA 3428

Importance: Normal

Subject: Meeting with Bill Regarding Hearing
Start Date/Time: Thur 9/28/2017 2:00:00 PM
End Date/Time: Thur 9/28/2017 2:30:00 PM

From: Palich, Christian [mailto:palich.christian@epa.gov]
Sent: Wednesday, September 27, 2017 9:00 AM

To: Wehrum, William L.

Cc: Ringel, Aaron; Lyons, Troy; Frye, Tony (Robert)
Subject: Quick Chat Today

Hi Bill,

I wanted to see if you would have a couple minutes today to talk about some potential questions
and themes that you would like majority members to question you on. We have an idea of these
but of course what your input.

Please let me know when you have some time to talk today and we will give you a call.

Thank you!

Christian R. Palich

Deputy Associate Administrator
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From: Lyons, Troy

Location: Hearing Room 1152 WJC East

Importance: Normal

Subject: Mock Hearing for Senate Confirmed Nominees (10:00 AM)
Start Date/Time: Fri 9/15/2017 2:00:00 PM

End Date/Time: Fri 9/15/2017 4:00:00 PM

10:00 AM to 12:00 PM: Mock Hearing
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From: Dunham, Sarah

Location: WJC-N 5400 + Video with OAQPS & OTAQ + ex.&-Personal Privacy | Participant Code:
E Ex. 6 - Personal Privacy E
Importance: Normal

Subject: CONFIRMED - General Discussion of OAR Issues
Start Date/Time: Mon 9/11/2017 6:00:00 PM

End Date/Time: Mon 9/11/2017 8:00:00 PM

CONF 1D 612389 CONFIRMED: General Discussion - OAR

To: Dunham, Sarah; Lewis, Josh; Shaw, Betsy; Page, Steve; Grundler, Chris; Edwards, Jon; Harvey, Reid;
DeMocker, lim; Lyons, Troy; Ringel, Aaron; Haman, Pat
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Location: Dial-In: { x. 6 - Personal Privacy L.eader Code: jexs-reemiraner Participant Code:

From: Delahoyde, Magdelana A. EOP/WHO

Importance: Normal

Subject: CAFE-GHG Update Call

Start Date/Time: Mon 11/20/2017 10:00:00 PM
End Date/Time: Mon 11/20/2017 11:00:00 PM
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Importance: Normal

Subject: Call: Prep for California Meeting

Start Date/Time: Mon 11/13/2017 8:30:00 PM
End Date/Time: Mon 11/13/2017 9:30:00 PM
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From: Bolen, Brittany

Location: DCRoomARN3500/0OPE!
Importance: Normal
Subject Call wnth Joe Stanko to Discuss Ozone - Call:; i Ex. 6 - Personal Privacy Exten5|on EPR——

Start DateITlme Tue 7/25/2017 2:30:00 PM
End Date/Time: Tue 7/25/2017 3:00:00 PM

HW Joseph Stanko
WILLIAM

Partner

istanko@hunton.com
p 202.955.1529

bio | vCard

Hunton & Williams LLP
2200 Pennsylvania Avenue, NW
Washington, DC 20037

hunton.com
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From: Bolen, Brittany

Location: DCRoOomARN3500/0OPEI
Importance: Normal

Subject: FW: Meeting with the Brick Industry Association
Start Date/Time: Thur 6/15/2017 5:30:00 PM

End Date/Time: Thur 6/15/2017 6:00:00 PM

From: Kime, Robin On Behalf Of Bolen, Brittany

Sent: Thursday, June 1, 2017 9:05 AM

To: Bolen, Brittany; smiller@bia.org; Inge, Carolyn; Wehrum, William L.; Lovell, William;
Dravis, Samantha

Subject: Meeting with the Brick Industry Association

When: Thursday, June 15, 2017 1:30 PM-2:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: DCRoomARN3500/0OPEI

Directions: Please use the William Jefferson Clinton North Entrance located on
your right as you exit the Federal Triangle Metro Station. Please arrive 20 minutes
prior to the meeting with photo IDs to clear Security.

EPA Contact: For an escort from Security to the meeting call (202) 564-4332; for all
other matters call Robin Kime (202)564-6587.

Request: | am writing on behalf of the Brick Industry Association (BIA) to request a
meeting with Administrator Pruitt. BIA is a national trade association representing clay
brick manufacturers, distributorships, and their suppliers. Two-thirds of all the brick
shipped in North American is manufactured by BIA members. In addition, many BIA
member companies are family-owned small businesses. Many of BIA's members are
subject to a recently-promulgated National Emissions Standard for Hazardous Air
Pollutants for Brick Manufacturing (i.e., the "Brick MACT"). BIA has a pending
challenge to this rule in the DC Circuit. BIA does not want to discuss the litigation with
the Administrator. BIA does hope to discuss with the Administrator the enormous
impact that the rule is having on the industry and some of BIA's ideas as to how the rule
could be improved and the burden lessened. A group of BIA members will be in
Washington, DC, on Thursday, June 15. A meeting that date would be ideal. If that
does not work for Administrator Pruitt, we would appreciate any suggested alternative
dates.
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Contact:
Bill Wehrum
Partner

wwehrum@hunton.com<mailto:wwehrum@hunton.com>

p 202.955.1637

Hunton & Williams LLP

2200 Pennsylvania Avenue, NW
Washington, DC 20037

hunton.com<hitp://www.hunton.com>
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To: Loving, Shanita[Loving.Shanita@epa.gov}

Cc: EPAVTCIEPAVTC@epa.govl];, Wheeler, Randy[wheeler.randy@epa.gov]
From: Corbin, James

Sent: Fri 9/8/2017 2:13:37 PM

Subject: CONF ID 612389 CONFIRMED: General Discussion - OAR
Conferencelnvitation.ics

Shanita,

Your VTC is set.

J. “*Max” Corbin

VTC Analyst, US EPA — End User Services

ECHNOLOBIES
e 2

EPA OITO Contractor

0: 919.541.7759

Corbin. James@epa.gov

meorbin@visiontech.biz

www.visiontech.biz

Team SAIC Redefining Ingenuity ™

You have successfully saved the following conference:

17¢cv1906 Sierra Club v. EPA ED_001523A_00000012-00001



Please reference the Conference Id when inquiring about this call.

Conference Title: General Discussion - OAR

Conference |d: 612389

Numeric 1d: 3504

Date: 9/11/2017 - 9/11/2017

Time: 1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)
Conference Type: Automatic Connect

Participant(s):

OAR DC WJCN Room 5400
(IP/H.323: 161.80.106.235, SIP: car.dc.wicn5400@epa.gov)
1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)

OAR RTP Room C401A OAQPS GCI
(IP/H.323: 134.67.190.118, SIP: oar.rip.c401a.cagps@epa.qov)
1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)

OAR AA DOD Room C174
(IP/H.323: 7342144648, SIP: 7342144648@epa.qov)
1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)
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-0400

TZOFFSETTO
-0500

Recurrence Rule

FREQ=YEARLY;BYDAY=1SU;BYMONTH=11

17¢cv1906 Sierra Club v. EPA

ED_001523A_00000013-00001



20070101T020000

TZNAME
Eastern Daylight Time

Start Date/Time
20070101T020000

TZOFFSETFROM
-0500

TZOFFSETTO
-0400

Recurrence Rule
FREQ=YEARLY;BYDAY=2SU;BYMONTH=3
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General Discussion - OAR

OAR DC WJCN Room 5400; OAR RTP Room C401A OAQPS
GCIl; OAR AA DOD Room C174

20170911T134500

ORGANIZER
MAILTO:corbin.james@epa.gov

ul

39284765-5ec5-4343-a84d-4fab3e7¢c9674

DTSTAMP
20170908T141035Z

Start Date/Time
20170911T134500

End Date/Time
20170911T171500

Location
OAR DC WJCN Room 5400; OAR RTP Room C401A OAQPS GCI; OAR AA DOD Room C174

Time Transparency
OPAQUE

Summary
General Discussion - OAR

Description
You have successfully saved the following conference:

Conference Title: General Discussion - OAR

Conference Id: 612389

Numeric Id: 3504

Date: 9/11/2017 - 9/11/2017

Time: 1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)
Conference Type: Automatic Connect

Participant(s):

VTCI-MSE8KHD2-RTP
(IP/H.323: 9192943504, SIP: 3504@epa.gov)
1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)

OAR DC WJCN Room 5400

(IP/H.323: 161.80.106.235, SIP; oar.dc.wjcn5400@epa.gov)
1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)
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OAR RTP Room C401A OAQPS GCI
(IP/H.323: 134.67.190.118, SIP: oar.rtp.c401a.0agps@epa.gov)
1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)

OAR AA DOD Room C174
(IP/H.323: 7342144648, SIP: 7342144648@epa.gov)
1:45 PM - 5:15 PM, (UTC-05:00) Eastern Time (US & Canada)

If you have Outlook installed on your computer, please open the attachment in this mail. The attachment
will generate an appointment in your Outlook Calendar with a reminder 15 minutes before the meeting.

Priority
5

Categories
PUBLIC

TRIGGER
-PT15M

ACTION
DISPLAY

Description
Reminder
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To: Doyle, Colleen[DoyleC@hunton.com]
Sent: Fri 12/1/2017 2:11:48 PM
Subject: RE: Hanson Aggregates' Request for Guidance Re Common Control - (Part 2 of 2)

Thank you for the information. I’'m going to get information from our internal team and then
look to set up a meeting with you sometime later next week.

From: Doyle, Colleen [mailto:DoyleC@hunton.com]

Sent: Wednesday, November 29, 2017 2:07 PM

To: Gunasekara, Mandy <Gunasekara.Mandy @ epa.gov>

Subject: Hanson Aggregates' Request for Guidance Re Common Control - (Part 2 of 2)
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To: Jackson, Ryanfjackson.ryan@epa.gov]; Ford, Hayley[ford.hayley@epa.gov]

Cc: Lyons, Troy[lyons.troy@epa.gov]; Bowman, LiziBowman.Liz@epa.govl;, Wehrum, William
L.lwwehrum@hunton.com}; Harlow, David[harlow.david@epa.gov]; Dominguez,
Alexander[dominguez.alexander@epa.govl; Brown, Byron[brown.byron@epa.gov}; Vizian,
Donna|Vizian.Donna@epa.gov}]

Sent: Wed 11/8/2017 8:27:50 PM

Subject: RE: Timing on Bill Wehrum

I will not be able to attend in person — I'll be in Germany. But if I could

From: Jackson, Ryan

Sent: Wednesday, November 8, 2017 3:09 PM

To: Ford, Hayley <ford.hayley@epa.gov>

Cc: Lyons, Troy <lyons.troy@epa.gov>; Bowman, Liz <Bowman.Liz@epa.gov>; Wehrum,
William L. <wwehrum@hunton.com>; Gunasekara, Mandy <Gunasekara.Mandy@epa.gov>;
Harlow, David <harlow.david@epa.gov>; Dominguez, Alexander
<dominguez.alexander@epa.gov>; Brown, Byron <brown.byron@epa.gov>; Vizian, Donna
<Vizian.Donna@epa.gov>

Subject: Re: Timing on Bill Wehrum

Perfect. Thanks.

Ryan Jackson
Chief of Staff

U.S. EPA

E Ex. 6 - Personal Privacy

On Nov 8, 2017, at 1:50 PM, Ford, Hayley <ford.havley@epa.gov> wrote:

Let’s do the swearing-in in the Administrator’s office around 11:45AM/12PM on Monday.
I’ll have Pruitt come straight here from the airport to do it.

Bill, as we discussed earlier, once you know who is coming from your family, feel free to
send their names directly to me so that they can easily get through security. You can have
them enter the South building lobby and ask for me when they arrive.
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Thanks all!

Hayley Ford
Deputy White House Liaison and Personal Aide to the Administrator

Environmental Protection Agency

ford.hayley@epa.gov
Phone: 202-564-2022

Cell: 202-306-1296

From: Jackson, Ryan

Sent: Wednesday, November 8, 2017 2:46 PM

To: Ford, Hayley <ford.hayley@epa.gov>

Cc: Lyons, Troy <lyons.troy(@epa.gov>; Bowman, Liz <Bowman.Liz@epa.gov>;
Wehrum, William L. <wwechrum@hunton.com™>; Gunasekara, Mandy

<Gunasekara. Mandy@epa.gov>; Harlow, David <harlow.david@epa.gov>; Dominguez
Alexander <dominguez.alexander@epa.gov>; Brown, Byron <brown.byron@epa.gov>;
Vizian, Donna <Vizian.Donna@epa.gov>

Subject: Re: Timing on Bill Wehrum

2

His presence is important.

Ryan Jackson
Chief of Staff

U.S. EPA

EEx. 6 - Personal Privacy

On Nov 8§, 2017, at 1:08 PM, Ford, Hayley <ford.haylev(@epa.gov> wrote:
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FYI, the Administrator is flying in Monday morning. Do you want him present for this
I believe? If so, can we do 1:45PM or so? If he doesn’t need to be here, we can do
first thing Monday morning, but I think you want him here.

Hayley Ford
Deputy White House Liaison and Personal Aide to the Administrator
Environmental Protection Agency

ford hayley@epa.gov

Phone: 202-564-2022

Cell: 202-306-1296

From: Jackson, Ryan

Sent: Wednesday, November 8, 2017 2:05 PM

To: Lyons, Troy <lyons.troy@epa.gov>; Ford, Hayley <ford haylev@epa.gov>;
Bowman, Liz <Bowman.Liz@epa.gov>

Cc: Wehrum, William L. <wwehrum@hunton.com>; Gunasekara, Mandy
<Gunasekara.Mandy@epa.gov>; Harlow, David <harlow.david@epa.gov>;
Dominguez, Alexander <dominguez.alexander@epa.gov>; Bowman, Liz
<Bowman.Liz@epa.gov>; Brown, Byron <brown.byron@epa.gov>; Vizian, Donna
<Vizian Donna@epa.gov>

Subject: Re: Timing on Bill Wehrum

All, Bill will arrive Monday for the swearing in. Hayley, we'd like to do it in the
Administrator's office. Very short swearing in with Bill's immediate family. Liz,
we'll take some shots with the official photographer. We won't need the green room.
We'll all be set. Mandy and company can then escort him to the 5th floor. Donna,
can we get Bill's computer and accounts set up for his arrival Monday? Thanks all.

Ryan Jackson
Chief of Staff

U.S. EPA
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Ex. 6 - Personal Privacy

On Nov 8, 2017, at 11:13 AM, Lyons, Troy <lyons.troy@epa.gov> wrote:

Update--

Just locked in 2 votes for 4:15 today, 2™ of those vote is cloture on Wehrum,
confirmation vote on him shooting for mid-day tomorrow.

Sent from my iPhone

On Nov 8, 2017, at 10:54 AM, Jackson, Ryan <jackson.ryan@epa.gov> wrote:

If it's early enough Thursday, Byron has a swearing official prepared.

However we can wait until Monday when the Administrator is present to do
in his office or green room.

Ryan Jackson
Chief of Staff

U.S. EPA

Ex. 6 - Personal Privacy

On Nov 8, 2017, at 9:38 AM, Lyons, Troy <lyons.troy(@epa.gov> wrote:

Update

McConnell is hopeful that the cloture vote occurs this evening and
confirmation occurs around lunch time tomorrow. That could change,
but that is our current hope/plan.
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Sent from my iPhone

On Nov 7,2017, at 11:28 AM, Wehrum, William L.
<wwehrum@hunton.com> wrote:

Thanks for the update.

From: Lyons, Troy [mailto:lvons trov@epa.gov]

Sent: Tuesday, November 07, 2017 11:09 AM

To: Jackson, Ryan; Gunasekara, Mandy; Harlow, David; Dominguez,
Alexander

Cc: Wehrum, William L.

Subject: FW: Timing on Bill Wehrum

FYI

From: Van Doren, Terry (McConnell)
[matilto:Terry_VanDoren@mcconnell.senate. gov]
Sent: Tuesday, November 7, 2017 11:04 AM

To: Lyons, Troy <lyons.troy@epa.gov>

Cec: Palich, Christian <palich.christian@epa.gov>
Subject: RE: Timing on Bill Wehrum

Still too early to tell, but it may be that we invoke cloture on
Wehrum on Thursday, start the 30 hour clock, and then do
the confirmation vote upon our return Monday. Still too
many moving pieces to know for sure. If we can get him
confirmed before we leave this week, we will. Depends on
attendance and how much Dems drag their feet on the
NLRB nomination.

Terry Van Doren

Policy Advisor

Office of Majority Leader McConnell
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Washington, DC 20510

(202) 224-3135

From: Lyons, Troy [mailto:lvons.troy@epa.gov]
Sent: Tuesday, November 7, 2017 10:48 AM

To: Van Doren, Terry (McConnell)
<Terry_VanDoren@mcconnell.senate.gov>

Cec: Palich, Christian <palich.christian@epa.gov>
Subject: Timing on Bill Wehrum

Terry—I wanted to check in to see if Bill’s nomination is still on
schedule for being on the floor tomorrow.

I appreciate your help, Terry.

Many thanks,

Troy

Troy M. Lyons

Associate Administrator

Office of Congressional & Intergovernmental Relations
U.S. Environmental Protection Agency

202-309-2490 (cell)
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From: Palich, Christian

Location: Dirksen office — SD-410.
Importance: Normal

Subject: Bill Wehrum Meeting w/ Senate EPW
Start Date/Time: Mon 10/2/2017 7:00:00 PM
End Date/Time: Mon 10/2/2017 8:00:00 PM
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From: Shimmin, Kaitlyn

Location: Hearing Room 1152 WJC East

Importance: Normal

Subject: Mock Hearing for Senate Confirmed Nominees (10:00 AM)
Start Date/Time: Fri 9/15/2017 2:00:00 PM

End Date/Time: Fri 9/15/2017 4:00:00 PM

10:00 AM to 12:00 PM: Mock Hearing

17¢cv1906 Sierra Club v. EPA ED_001523A_00000030-00001



To: Wehrum, William L.Jwwehrum@hunton.com]
Sent: Mon 9/11/2017 7:59:52 PM
Subject: RE: Fall Climate Change Conference - ACE Follow-up

Administrator can make. I’'m happy to fill in

From: Wehrum, William L. [mailto:wwehrum@hunton.com]
Sent: Wednesday, September 6, 2017 11:12 AM

To: Gunasekara, Mandy <Gunasekara.Mandy@epa.gov>
Subject: FW: Fall Climate Change Conference - ACE Follow-up

From: Michele Gehring [mailto:michele. gehring@coterie-env.com]
Sent: Thursday, June 15, 2017 5:23 PM

To: Wehrum, William L.

Cc: 'Jeffry Muffat'’; 'cnelson’

Subject: Fall Climat<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>